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ETHWTE-QOF MOWNTRHA, IN AHD BECGA THE COOHTY OF MiSsSobna

MISEGULA COURTY,
FIGE ECHOOL DISTRICT,

Plaintiff,
GOANE OF PEASCHMEL AVPEALE
OF THE. STATE OF MOHTAHA. and

MISSOULA COUOHTY: HIGH SCH0on
EOUCRTTON ASSOCTATLION, MER,
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Darwity

This cauze came on regqulirly tefore tha Court aicting

without Jury on the fecition of

Hutriot for Judicial levice of

Ll Final Order of ihe

Higuoula Councy Ploah Achook

Eoard

of Fersonnol Appeals in caso Mo, 34-872 and for ool arakoey

Judgment, Respondents,’ Board of Persoonal Appeals, and

Hissou la County Bducallon Asgociidcion, HER,

ALY parbles presented beisfs,

Filad Apsdery,

Petictonor flled & mocion For

judgoant and oral argusantc Werd leard before the. Colet #itblng

without jury ‘opn June 13, 1005,

Thisw Courl, having tevipwed the Adminlstrative Beoocd

apd bBriats, having heard the oral argments, being fully advlisod

now oobars clwe Following:o

FINDTHGS DF PACT

I

Petitioner, Mlesoula County digh School Bletedlct, (HOpSS

aperdtes four high scheols and s vocoblopal tachnloal center in

Miugoula County, Hontana.. Hespondent, Missowla: Couwpgy Highy

School Assoolation, (MCHEEA) le affiliated with the Montana

FElucatlional Adsooiation apd 1a ke esiclusive bargnining
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lioensed enployees. Rospopdent;  Board of Persannal BppeEaln o
tha Stats of “Honbina, [BFA] L5 an odninisteabfve u;engy alf the
Statmof MOnbEana.
1
Petitlonrer HCIG and Bospondent MCRSEA, had .n mester contract
sEfackblve from July 1, 1994, throuoh Jupe 30, 1901, Thocoitsack
contalued an opaning glause for aalarica and Lnsursnco For 1080=
0L, the segond yanr of the contragk., Tha partlies opencd
negotiations for nagond year 5ﬂ1ﬂ{JEE| bot wara upable to- raaeh
agreemanb. . OwoHey 1D; 1901, EEEFEHHHHL, HENSERL wionlk g strike
agalpet Patititrer. . Diring the Firat weck of Ehi Btriks tho
Hetleloner did not atkespt to operaks the schools,
IiX
On Jdune L,-2381, Petitioner sent all pembecs of the
hirgainieg unik a lettar senting Petitionar's intent to raopan
Bl mohools on June 4, 19810 Tha lebter stabed :n];:y amd
fringe tenefits by referepce bo o schedulo, time and dotod wiken
teachors Ahould notlfy theitr principals of their intent to week,
and the timed and places where thoy shouldl teport For work.
; Iy
Twenty high scheol teachers Taporeed their intant to
Tatsrn te Wark, O On June 4, 1981, =eventoon of thope twenty
reportad for Warky throe of thie twenty did et repare For work
becauga off 1llneas or fanily mRsEgency. Pobitionsr opened the
gchoola on Juna 4, 19EE, .
W
Patlitionor's Board of Truatees, For good aad wulfFicdent
raanons, deterninod that 1L would be dnapproprlate Lo cortdlnue
Lhat cparatlcn of tho cohonlo; PuLIthnur made no furthor abparge
to operste the schaals Lor the balance of tho 1986-81-8chool

year:
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In Eeptombsc, 14337, following threat of sull by one oo
more. of tho ceachers who sgreed to return to work: Pabibienss
pild the twaney teachers who hed aproed to work for EELITY |.-|:'r.-|~_:i.n:|:u_.|
alghteen days for Which thay lud agreed Eo teach.. Hohe of Ehe
teacters who did pot indleate ‘thelr intent to recoen be werk oo
Junes 4, 1981, ware paid for tha eightesn davs,

VIl

Cm Cetnkpar 19, 39n3, hefendant, Hisecula deouncy Tiiah
Schonl Educatlon haucciation, ¥iled an Unfalr Labor Proctica
chargn adainwt Politloner alleqing tliat the Fayment ki chis twenby
teachers constituted an wnfair labor peactice, Sefendant ‘sooght
an ordac divscting Petitloner to pay all other teochors én
contrack during. Eha parled and toomake dppropriate oopttiinitiops

ol the Teachers Ratiremsat Systen.

Vi1t
Tho matter was submiebed to the Hearing Bxaminer on
iblpulated fages.. The Hearing Bxaminsr fm=aad Pindinge of Fuact,
Concluglons of Law and o Proposed Order, Tho learing! Cxaciner's
dingle conclusion of law stated that "y ft= actlep 4n maving
thedn twerdty taachera who said bl womild work,  sewvanbasi of
Wi worked one day, and felling co pay Ele réameining teachars
iMleaouls County ltigh Sclebl bistriet) wioclated FI0=11-801(1) and
§3) MER LM
1¥
Tha High Schanl Niobrics Filed excopblangs  bo bl Pindingm,
Concluaions nond Progoged Ocrder) botk partien Filed brisfsr thae
Hoard of Feceonnel Appenls iseued Lbs Pinal order following oral
AT .
S
Tha Aoded of Persoppel Appeals Jdsved a sipgle Conclusion

af Law: "The conduct engaged in by Hissoula Councy Fiah Scheal
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Fram the Foregoing Pimdings of Paot), Ele Court now
makes tha failowing:
CONCLUSTONS GF LA
1
Thl'f Court has: Jucisdicelofl ovec the pacties and subject
matker harailsn,
IT
The bHoard of Favecnnel Afpecis' Fiading thae che
teachars dbd not make Lhamaslves awvallabla and remolp, subdeot
o tha call of Pecitionor after June 4, 1901, §§5 clearly
erronecan inwiew of the reliaple, probative and substanptial

avidenoo on this whale record.

111
e Board of Personnel apheals! Coneluslon Ehne the
Fretitioner wae undar pno obligation to pay the bodcharsd o
mare than the one day they reportod for work 1o characterized
an abuse of disocroblan aml cémpcitubes an oroor of law,
i
the Doerd of Farsonnel Rppeals! Comoluglopn thak Elye
payment I:I:;!I tho toachars ls in1m:|-_-!'-||:Jy destruckive of practected
righte and that no-proot of ancl-union motivablon pf the
Pakltloner nocd be' pregecied i characterized an sbuse of
discretion and conatibtutes. ap arpor of law.
| ¥
Tho Hoord of DParéonnel hppeais! Conplusisn tlat the
copduct epgaged Lo by Petlitioner Lo this easw I cleasly
prefilblimd wonduot undec E}Q—Ei—ﬂﬂtr Mk e charnberized
ag abupe of discration: pénstituces anoercor of low, apd 4o
prejudicinl of mopbsvencinl righeo of tche Petitionoc.,

From-the Foregoing Findings pf Fack and conclusions
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ORDEH
For the showe rdnsons; 1e 5 horaby orderad chat tha
Aecigion of the Board of Parscnnel appesls i raveteed; the
Fipal Ordar of the Board e vacated, and bha Uafair Lhbor
Practice charge agaipst the Patitloper, His:nu}* ConEyr Hiqh
Echool Plestrict, im dismlpgsd.

oaten ehiis Db day o  Puvemides aps

THLICT JULEER

Gir  Hilley & Lopins
Jﬁvrdﬂn. Thanag Hainios
Jaman Bo Sardn=r
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STATE. OQF MOHTANR
LEFOEE TRHE BOARD OF PERSONNEL RFEEALS

IN ‘TUE MATTER OF UNFAITL LABOR IRACTICR NoJ 34=pa

MISSOUTA COUNTY -RIGH scioon
EDUCATIOMN ASSOCLRTION, MER

Cempl ainant FEHAL THIDEN
WO,

MISEQULA CORNTY HIGH SpiooL

!
|
|
I
i
|
!
DISTRICY, I
b
b

Hetandant,
-Ilﬂuiri-llq!l-ii-ii
The Findings of Eert, Comslunions of Low opd  fecoms
pended Order wera | seued by Hoaring Exanminer Jack . Al o
o kol 8, E9RE
Ficeplions to Lhe Findinga of Facl, Cooglusdank af Lo
afitd Hecommonded Order waere £41ed Iy altammeyi. For waspondent
O JEooory 1o, 19pig,
Oral Argument  was  scheduled: bofore  the Bosrd of
Ferconss | Appeals opn Harch 3, 1994,
Aftar reviewing the record wid cofgideacing the briafs

L]
and aral avifinenls Ehe bBoacd -states as fol o

' Tha: eonduck  coghged i by Lhel Ringoula County: Hlgb
Sehool Hotrict En this cane iu Cledo by proliiblibed oomiiel
Ufidsr “39=31-401, MCA,  This Bonry Hiandmenp Ly slrongly con-

demne Euch condict, leviever, Ellp o a4 cltizen Board awars
of Lhe problems attepdait with o total moke-whole order in
thit case; the uonetary amount of augh in order weulil irpoaoe
& Blgnificant bucden on the achesl Haetrict and the: Gaxe
pasers: of the nrea.

Un thie opa hand thiv Bogsrd parosives the need to rece
Lify the wrong done in this case and the uesd to FITEE T
sLrang mescage to all puhii-i: fimprloYers an thid statas that
the type of conduct ul!.l:'_rl:lg'l'.d in by the Hissosnla I.'._'-::nmt.y flgh

k| |'ik




=

T w1 g o o ki bl

Bohacl Dictrict Ln Chis case uill wet Lo Lolersted in Pl e
sector enllective bargainlog in Montana.

Um the ather hand this Board does not dentee o ararly
burdasn the Taospsyers of Mingouls Counky Baopupe of . tho
1Ilegal actn don= by thelr alécted schoel hoocd AT .

This Roatd wante to provide o remody’ thakt will- (1] maf-
Tocluats tha policy of tha Aot roguiring collective hac-
gairing and: colloctive bacgaining In this cope wians. not
atbterpting to discouruge whiohk nephecship  rlhirough the comp-
migaion of unfosle Lalur procticod wiich discrimlusnte sgadnse
employesns for engagisg If  coooerted Acblivltiea;  and {2
Peftily the harm done to tie sdncation aooooiatian Ly wirCuid
af the Missoula Comuty High Hohool tiotrlot's discriminatopy
condust,

hesordingly, after long apnd cereful canpideration Ly
all mambess of thic Boacd, ‘we obdér se follav

R, It ia Ordered that bhe Hearing Exaninectsy Findings
of Fact and Cofelusion of Law are adopted by thio Board.

M Iz i etdersd thak Elye Hearing Examinesr's . Rocop-
I-imulli.-ii Ordar s apended ta penpd)

Iha Wisscula Counly High Sehoesl Distriob, ito TrizEtais,
AEficers, adqente and repressnbntives aialli

14 Laaus and desiat Crom discylebtating agulmet any
of lis enplovess, in wviolation of Enciiisn 18-33=40143 ) Mon
and  from intecfsring, 1webraining oF coorcing thesm 1o Ehe

exervize of theic 29=31=70] “MoA Fagqhtgy L vialotion of
30=3 =511} HOH,
t:I-r.-n_|
2. poke those teacher® whale who were not paid fox
the peventesn days after June 4, 138l by paying them the
anount they wuuldlh.uw recaived had they boen paid .L1|1 ACcor=

Gance with Cthe 'I:_q:lzmu- nf the payment mada ta,

]ﬁt“*“t-'!'
| Fi
ceachers sho wWein: p.u:l.&l.fﬂ.. Thogs Suvuntnmf.ﬁmﬁ@L “I'.
2 . { A{EHETEE |18
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3 Ty with ‘interest ‘on: the amcunts dun 1 Ho.o 3
abave in accordance with tha wwiliod wdoptad by Ll :IIFL.FI.E in

Elorida Steal Corp., 291 WLEA 651, 99 LEWM 1070 (3977}, and

in accardapncs with the farmla [ compoting. Lhlorsse dug
adapted by the Boprd of Personnel Appeale in Bruce ¥Young v,
City of Oreat Falls, Hepedial oOpder, isseed Janwary, Logs.

Option T

i Provida wach stoiking toacher who wae smployed by
Eha Mlesouln County Blgh Echool Distrlab ab cthe tisd of the
1981 wtrike 17 days of pald leave 0t a rate nol too nxcaed
Bix doys of Joave per yoar ever o thres year period, 1f 4
teacher entitled to the Jeavd has rebired aofp sipidtulied from
arployment with the school dintrivt since 198) or celires or
Rapataben From Che ool distriot before tho aXGiEubilnn of
Chree years from the ctart of the 1954=-85 pchool year, Ehin
that teacher can: thake the 17 doys, orf whatever portich of
hissher 17 day allotmenc hag oot previously been umed, in
e Jupp caum AL thiE tins ol uiweh retivempny o veparabian,
'1|.“.||.+E|'I rate of pay ot the toking of tle leave, no o pdacles how
taken, shall be at Le rate of pay Lhat Ehe teachar waiild
have received ondep the 198081 epollective bargainlng
agraensil, :

5. The cahool board muot nake che election of optiony
within 20 days fron the issuanee of bhis: Finel ccder by
gefdling ‘Hotice of s election of optics ta Lhe Board of
Pardonnel appeals, If Optien 1T i5 helected, then that

option should begin to ha deplémented oo of the abart of the

next mEochoal year, [S04-BE,

The remedy provided by the BHoard 4n thle cese 1 not to

be wieded as precedont for future renadiaa alould thic typo
] = ::‘.'!IFI

¢f conduct ba 'Ill'I-".-'I'l_l".?'!!_‘.ﬂ in by another p'll.l::.'lllq.-n!:l:l;lﬁﬁ_l_ll'?.;'_i]i Cha
; | F R
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futurn: In all fubtuie cazes «f this Lype, THis Boprd will

nok - hegsitals to award full  back pay f tho gircopaconces

warrant L,

BATED Lhig __1;_ day ol dunir, 168,

AT ¥ Qg

“fari— Alan 1o, Jnnrulyn
Chairman
Raatd of Fersounel Appeals
Capital Sctalion
Helond, M &9&0%

CERTIFICATE OF RERVICE

1I:u= unduralyned . doeg cerkify that:a true, and cocrect

(58 lhie ﬂui:_'l;u:'ryau sexved upon the following oo Elis

By of: 1984, postege pald and addressed a0
foilawn:

Enily Loring

Hillay & Loving, P.0;
Exeoutive Plaszn, Sta, 3
131 4tk Br

Groal Falle, BF Tudnl

Molly sheplierd
Wobden, Thapn & Haireo

P00 Ehx 474%
Hizsbaila, BT S0(R04

BEA&A; AEE

YT - "Fl' TETTEL |

AT
il i Hih Jﬂh’.q pill 'TIF




HFATE 0OF MUONTANA

BEFORE THE ROAID O0f PERSONNEL AFPEATS

IH THE MATTER OF UNFALR LABDR PAACTICE NO. 34-02

MISSOULA COUNTY BIGH SCHOOL
EDRCATION ASSCCIATION, MER

Complainamt;
FINGIHG ¥ IFRCT,
CONCLUSION OF LW
AT .
RECOMMENDED  CHOER

- -

HISSCULA  COUNTY HIGH SCH0oL.
DISTHICT;

D Fravdian L .
SR R S W U=t B e B R
BACHGACAHT

Compilainant filed charges againot Defendant on Ockober 19,
1882 alleging viclation of soction 395-31-401 {19 and {3} MCA
Wit Defendant paild cectain of dts teachers for 1B days of
abelhks which Complatpant enganed in against Do fendant durcing
1341. Defandant denied any viclatien, After going chrough
agine diooovery, the parbtien waived a Taotial hesring and
entarad into the following dtipulation of facta and lgsue:

1 Conplainant Hissaoula Coubby Higl Echool Zducatlon
Asgaciation (MOOSEA) is the recognized exclusive bargaining
Fepresentative of Delfendant's non-supervisery certificaced
or licenaed enployaesn,

Z. This parfiss hed & Maoter Contrast, effecliive from
duly 1, 1978, through Jine 20, {sich 1981, with an opEning
cliuke for salaries and lnourance benefits for the asscond
Year of bhe sgresoent, 1980=81. The parties opened negotia—
Ligns for the second year salaries, byt were unable to reach
pgreEnEnt,

3, Op. feay 11, 1981, Cenplajnant Went oo stoikes ageingt
Cafendant. Durcing the first weak of the strike, Defendant

did nmot atbespt to aperate the ochools.




L1 On June | 1981, Defendant sent tha lectar attached
ag Exhibit 1 {mes infra p. 4 of thim degision] te all menbers
tf Ehe bargaining wnit.

5, Bome Cwenty (20} teachers bold Defendant's admin-
latration they woeuld oross picket lings and return to work

1F Defendent attampted to operate. Those twonty [(20] ace

By L. "Jug! Beck Beb Luama

Kim Bordean Susan Mislke

Lucillio Cole hnn Horgee

Marge Fratbe Carol Morris

Figrglenna Goof Marilyn Penng

Walt Graf Aet Eikkink

Horma lhoen ODinne Svoe

Pepny Juolhewn Doy Vagg

Eat Einer Robsrt Wafetel

GiEpe Leonard Caralyn Woodhury
By Defondant opened the schoole on June 4, 1941,

Three (3} of the twenty (20] teachers did net report for
works:  B. L, '"Jug* Beck; becavan of illoess, and Walt asd
Geprglenna Gral, hacaise of a famrlly emorgensy. For goad
und gufficient reasona, Dafendant'o Boord of TEuatecs debsars
mined that it would be inappreprats to continue the speration
of the pohools, Defendant thereaftor made po further attenpt
Lo aperute the achoocls for the balance of the 1980-A1 sachool
Year .,

7. [n September, 1982, [following the threat of a
lawaulit By ope pr mere of Lhe teachers who agreed to work,
aE avidanced by Exhiblt 3 (gee infre p.3 of this decision},
Detendant pald the bwenty (20] beachers identified in Paras
graph 5 for the remaining efighteen {18) days which said

teachers agresd to teach,
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. Mone of the teachers who did not indicate a willing-
nenE to Wotk despite tho striks were peid for the eightoan
{1BY daya.

Iegue: Whathar payment-of those twapty {30) teschers
Who mald they would wark; geventsen (17)] of whom worked ooe
(1} dey, and Tallure to pay the remainder of the teachers is
tHacrimination forbidden by M.C.A. gection 39-31<401(1) and
(3ks

Exhibit 1 referred to in fact Ho. 4 above vas nigned by

the Syperintends=nt ond staLes;

The schesl district has just recelved definite legal adviee
that out schools nust Be open for LBO days in the 19800-pL
ghool year prowa Will lose $1.395 million in state nid,

Thie woipld mean that despltes the vorers suppert of Lhe
sthools, the Beard would have to make najor cuts in next
Yearta achool program. A SE.275 million cut would necesangily
mrdn nuch larger olass sizem, reduced curricsilas and extra-
currioular effecings.

dehols nuot cpen Jupe 4, 1881 1F this copsunity e Lo
maintain the quality of ourx school progran for next year.
Buring mediation meatings this last weekend thié Beard®s
negotiator offared Associacion lesders pevaral addisioposl
concesslong, hoping to resolve the diapiate. Tneses efforta
Wwaeh unguccasoiul o The Beesd does nob feesl it con eeaponaibly
agbee to the- dampids of Che fAcppciatiaon Ieadersbis,

High schools will open on June Sth for freshnan, seplmore
and junior clamsasr, Studankts ot the Missoula Yaonbional
Techndeal Cenlec will not report fof eladbse unbil Ehe
oponing ©f sunner oession op Jine LS. Eowewver, Missoula
Vocational Techhical Center staff shoold seport to Eleic
directar no Iater then 4:00 p.m. on June 3, 1902, &1l high
Achool teachers should petify thelr principal by 4:040 p.m,
June 3, 1581 indicating & willingness Lo work oommaneing
with a PIR day at 8700 a.m. June 4, 1981. All personnel ot
Catittal School should netify Me. Joe Roberts by 4:00 plie,
June 3. 1581 and repoerct to Centopl School at 0:00 &.m. o0
Juner g1k,

Teachera returniog June 4th to completion of che sshool year
ghall receive for the 1880=61 achoel year an aversge 10.6%
increase ag per the attashed salacy schedule which 1ncludes
ipcremonts and horizentel changes: This pavnent will be
Felyocalive to Auguat 27, 1900, All fringe benefits incioding
inpurance for Junas will be paid.

Teachers: who do not répart For duly by BiDD alm. on Junpe 4,
158 will b&: replaced:

Exhibit 2 refarred ta in Eaclk Ha. 9 is tws letbara,
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datod - Agrll 27, 1942 and July 13, 1962, from the law firm
representing Robarl Licoma bto the Missoula County High Schosl
Board of Trustoas. They read as follows:

April 27, 1saz

Floase be adviged that this firm lae been contacted by
kobert Luoms, a teachor at Sentinel Bigh School, with raspect
to a potential claim against the Misgoula Coipty MUigh School
arksing oyt of a lecber dated Juns 1, 18981, wherein he was
effered employment Baginning June 4, 196831, to tho ond of the
LEBL menogl Year. Acocording to Mes Luopa, din order tooavoid
Lhe potential logs:of esrtain funds. from the Stato of Montane,
the WCHS offered to rehire any toacher reporting to work on
dJuee 4, 1001, end forthsgp advising tepchers who did not
Eeport Lo work that they woauld be repleoed.: hoeopy of Ghe
lefter received by Hr, Liucma is enclosed with thie lstrber.

Furgueant to thio offcr Mr, Lucna and peveral other teachers
ghowed up for work on Jume 4, 1981, and remained there for

the day. Further, oo June 5, 1981, Mr, Llona showed up at
Zantlinel High School ready, willing and able te paiforn work
pursuant to the offer mads by WCOHS, but found that the doorcs
ware Locked.. The doors remained logkad throoaghout the repsimdar
of cha 1960-1981 ochonl yane.

A5 you are probably aware, Mr. Luoma signed s written contract
Lo teach at Seflinel BHigh Schesl during the 1980-1981 school
Year, a copy of which i@ enclésed with thic lettar.  That
conlract was not berminated at anmy time by sither Mo, Lucma
or MCHE, and ag is evidenced by hie sppeacence far wark on
Juns &, 198, Mr. Lucma was cepdy, willing ahd able to
perform according to its terms at all times, Further, your
Lettar of June 1, 1981, copstitiutes an offer of eEploynmnt
for-a specific torm potwithstanding the axistence af a labor
dispute, and you did not reserve the right to terninate the
orfar ot any agreepsnt arigipng out of the acceptance tharwsf
bacauge of diffioultiaen fpvolved in opening the school., 1E
ig my opindon that o contractusl sélatiopshlp existed between
MCHE and Me, Liona for esploymant for a specifioc number af
duyr commencing on June 4, 1981, and eoding on the I80th day
&f the 1380-1801 achogl year. You did pay Mr. Luoma Eor hiws
work on June 4, but you have refuased to pay lim for worck

Ehat he was prepared to perform for the repaining term &f

Ehe contract. Thie in my opinion is a byeach of the agresment
betwann You and Mr. Luoma and be in entitled to demages

eguel to the amounl that he woold have boon pald bad he besn
allewmd Lo wack.

The purpose of this letber is to sectle this ddspute without
renort to llClgation. 1 would hopa chat you would reconsider
your posltion and agree to pay Mr. Liuoma. If you have any
fgiestions or wish to discusd this matkter, Mr. Luamag apd I
would be happy te mest with you.

Jdilly 12, ropgz
I have wrilten te Yyou in the past concerning s claim that
Robert [mowa had ageinst the Eigh Schopl Dlstrict wick

respect to his willingnessa te work during the month of Jupo,
1981, following an @ffer of smploynent made by the High

-
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Srhool Dastriet in woiting, dated Jupe 1, 1981,  As yom kisbw
that offer wae to eppley teachecs who retormed By 0:00 a.m.
Jupe dth, 1441, for the remaindor of the 1980-1881 gohaaol
year.  Mr., Lutma and a rew other teschers acoeptied the
dchopl DMdetrcict's offer and returned fto work of June dth,
1381, and remalned available for work for the rest of tha
achool year, They did net perform work because of the
decldion of the Schoal District not to pecpen the schools
after June Sth, hoWever, sinoca Hi, Liuome was prepared to
parfors his side of the bargain, he is entitied to the wagen
that he would have received had the School Diptrict performad
itd mide of the bargain.

In Che April 27th letter 1 reguested that Yol reconsider
your decision noeb to pay Me, Lucma-and ab of yet 1 have not
beard A response. Mr. Luoma is sericusly contenplating
capmencing fegal astion, but befors deing so he would Like
Lo know. whether the School Board intends to otand by ite
decigion mel to pay the teachers who accepted the Dlitelct's
RELAY Lo return to woEK, & poompt respanse would be grestly
sppreciabod.

The parties also stipulated to a bhrlsfing schedile
which vag completed whan Comnplainant sobnitted ite reply
brief on August 30, 1983, Subseguent to the completion of
the briefing schedule, counsel for Pelendent sent s letter
dated Septesher 1, 1883 to the hearing examiner in which he
a0ught To point cut that Dafendant paid the twenty Coachars
for the eightean days they had agreed to work from dune 4,
1981 to the end of the achoosl year, oot the fourtesd days
precesding Juns 4.

In Eefponzs Eto Defendant's letter of Septenber 1, 1883
colnsel for Cooplainant senb a letter dated Septenber 12,
12E3 Lo the hearing exominer. &Sha stated that thers was no
reference in the etipulated facts to which elghtoon dave tlie
teachers were pald For, She said the cchool yaar wae to be
1Al Aaye, all tedchers had worked 162 daye and there wero
#lghtean days remsining for which the twenky beachers were
paid.

Althongh a deterninatisn of which sightecn daya Eho
raturning teachers wore pald for is not dispositive af the

iaane stipulated to, it Soomd clear thal the period wno feom
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Jung- sth forward. The Supsarinbtepsdent's lettoer pof Juna 18T Ld
ot arkiguoss oo thot point.
DISCUSS IO

The charges filed allege that cections 3%=-31-461(1) and
{2] HCA Were violated by Defendant. Section A9=A1=4RL[1}
makes 1t an unfazr labpp practice for a public employer to
"interfere with, restcain; or cosrse employess in the exerciae
of the rights guaranteed in 29-31=241," Sgcbion 989-11-201
MCh protects publio spploeyess *in the sxercige of the right
el self-organization, to bargeain callectively Clicough repre=
gsentatives of their own chosdlng on questions of wiges,
hours, fringe benefito, and othel conditions of employment,
and to engage i other concerted agtivities for the PULIpREN
of gollective bargainlng or ather motual ald or protection
tree Drom Interference, reasteaint or coercion,® Hactlan
19-11-40143) MCA prahibite discrimination by a public employaer
in regard te any term or candition of employment in order ko
#nRoourage of dlecourage menbership in abny labor organization,
Hections 9 8 (a)(l] and 8 [e)(3} of the WHational Lebor
Ralations Act ore practically fdentical to secbicne 19-31-241
and 401 (L] and (1] WCA. The Board of Persomnel Appeals has
be=n guided in the past by Hational Labée Hulations Board
dnd federal court precedent. The Montann Suproana Coirt lap

upheld that practice in State Departmant oF Highuays v,

Public Employesd Craft Bouncil, 165 Hont, 349, 529, b.2d a5

(1974}, 47 LERM 2101; AFSCHE Local 2380 v, City of Billings,

LT Mant, 206, b5y F.ad BOT7, 93 LADM 2753 (19946).

camgl alnanl cantsndes that the action of Defendent in
peying the mon-gfriking teachera for the eightesn daye; only
ana aof which was actually worked or attenpted to be worked,

unlawfylly interfered with its protected concertsd noctivity

el 2 el
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and discriminated sgainst enplovess for engaging in auch

foncerted activity, Defendant weges Chat the payment to che
non-gtriking teachors for days when they were not engaged in
productive activity for the schools is not 11legal, Defendant

¢lies Oeneral Rlectric Co., BO WLRB 510, -23 LEAM 1004 (1938,

an heing dispositive of the iesoe. I do not agree; The
Eacte iR this cese are distifguishable from the Tacts in

Ganernl Electric where the amplover divided ita g Loy me

inte two groupa’ depending on their villingness to work
during i nine wveek strike. The enployer rafusel to give
csonbtinuous Rervice credits to strlkers for the porlad &f the
Rlrike, but aig give swervice credit apd full weges to thoes
employnes who made thelr services available and resained
subject to the employer's eall at all timea in @ fmLandby
Eipdilty. The Hatlonal Lebor Relations Beard held that tha
refuaal Lo give servico gredite to the gtrikers, inasmuch as
it denied acoural of senlority, wae a viclation af sectich 8
(i p{3) and (1} af the Hational Labor Baelabicne &ck.  The

LRA wWent on to say that payment by the employer of wages to
the non-atrikers-for the period of the strike, althougli they
did not actuslly work, was nob discriminaloty) that the
non-sgtrikers remainad subliject to the esploves's gall at all
Cimes in o sbandby capacity which was coopensable ag &
matter of lawWw {<ltiog focial EBecurity Board ve, Nierotkao,
32 DE A5B}. Here, thete is no evidence that the twenty
Enachere were an oall dn g etandby capocity for more than
the cne day school was open on June 4th.  After June $th
Lhers was no reason Lo have them nake themselves available
hacansas the schools wers cloged, They did net make their
Garvices available during the seventeen days in gueation

bere-and remaln subject to the call of Defendant; they cauld

i




W e G B

Lr - R -

& |

2l
2]
28
9

not have besn on call becanse Defendant had no resgon to
#all then afrer it .closed the schools, Payment for the one
day they actually reported’ for work, Jupe d4th, da not in
dlgpute. Whon Defendant cloasd the schoole, tha schasl yEar
ended; There was: no work to be done nor 4 need for standby
teachers .

In contragl bto the payuent Lo the mon-atrikers in the
deneral Electrio cage for being in n standby capacliy, which

is compenaable ac g matter of law {sos Sooial Security Boacd,

supra), the anly reason which proppted the Frplayer here to
make the disputed paynents was o thredt Lo sue on g dikputable

claim. Furthernore, in Gapnecsl Eleéctric thes guestions

bafore the WLRE tevolved around reinstatemont rights of
strikerd, Specifically, the complalnt all chat the
company wiolited the NINA by refusing to credit strikers
with continuous service for the period of the atrike thus
depriving ther aof Tull HEnlority, vacation and penaiocn
rights. The guesticn of whathes paynant of wages to nop-
ELrikers when thay are peithap Wierking ner in a standby
capactlty dnterferad with the rights of esployeen to sigage
in coonoertad sctivitiag in the future wag not calsed andd Wan

nat at lopue. Ceneral Electrie, ‘supra, ses Intacmediste

Repatt of the Trinl Exaniner, 20 NLEY 2517, Both tlue trial
ekaniner and the NLER divectsd their analynei of the facrg
arn] lav toward reinstatement rights of strikers, There 4
o allegation hers that Defendant rofused to bestow all
accrued befsfite to the strihing teachers. The allegation ie
thut the additional bemefitc which Defendant awarded the
non-gtrikera (Eha. twenty became: non-sitrikers after; they
agreed to return on Jupe dth) discrlsinated against pirikets

and interfered with thelr right Eo engege: in concerted
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activitiee and other gights set but in 39=-31-301 HOA. Canen

citing General Blectric gince 1t was ipsued sot forth three

principlag: (1) an employer may not withhold from sbrikers a
benefit which will give non=atrikers s long kerm advantages,
#,g9,, additicnal seniccity, (2} an emplover may ot deny
atrikers rights and bendfite sarned before the strike, and

ag Defendant points aut, {3) an enplover fo not rogoired Lo
finabce a stoike against itself. The thicd principle ic a
corallary of the second. Slnce an enployer can deny strikers
hanelits which did pot aucioie before the Rtrike, it stands

Lo resasn 1L is under no abligation to give strikers more

than wWwhat they had coming, 4.#.. 1t doss not have to U Tipance®

the strike against ltwelf, Svatem Counell 1T-4 w. NLESB,

[TEEinais Bell Telaphone Go, |, 97 LEEM 2897, 446 -F.2d 015

{7th CA, 1071} En=rman Electric Co., W. NLHB, 107 LAAM

AL1E, (3rd Ch) E50 F.2d4 463 (1981) amended 107 LERH 3303;

Toxgaco, Imc, v, NLEB, 112 LEKEM 3204, [5th, Ch 1983).

Thara are espentially twe miedbicng raised by the
charges filad by Complainant. Tho-fitat is whether the
apployerfs condust in paying the non-strikera (Choéus teachacs
Who peturnoed on the 4th of Jine) for thooe daye after ths
Gohiodls wWats dloged discriminoted against the strikers in
violation of secbion J9-31-4401 (3) MOA, which iR the sgilva-
Lent of & [a)(3] af the NLEA. The second gquestion is whather
the smgiloyerts condict intarfeced; restrained of coercoed
emplayaed petlviby in wiplation of  eection 39-01-403(1} EoR
and &g get forth in section 39-31-201 HCA, The aguivalants
of thods aactions are osectiona 8 {a)(L) -aond 7 of the HLER,
It-ie aloamanbary UHat s vHolation of section 0 faill) sntails
derivatively a violation of pection-8:(a){1}, but ths Conversa

1# pot pecesgarily true; K. Oorman, Lebor Law 132 (1976).
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Tha W, 5. Supreme Court in HLIAE +, Eris Hseistor Corm,

Irauia. 2321, 53 LAAM #2131 {1983) held, i6 Findibg an B
() (3} viclation by an employer, that there 18 certalt
smployer condect which 18 ko inhscently discriminatory ot
cestructive of enployes rights that ewven business obiecktiwves
Will Hot save 1t ‘There the company was upder scifl GCompe-
titlon for ite product when the union struck. In an albtemgt
Lo indoce replacements to accept amgloyment and to get
atrikers to return to work, the company offered amd avarded
twenty yoares of supsr senicrity for purposes of layofl and
tucall after the dtrike ended. Sobsequent to a later reduce-
Lign in the work [orce, former ctrikxate were laid of F and
thoan with less service wepe feteined. The Coort wont on Lo
ptate that although an enployar may claim his actions wers
feceanitated by businses ends and that bis purpops Wwas not
o diEsrimlisate:
Heverthelosy, s conduct does spoak for [teslf--it is
diatriminstory and it doea discourage union nepbership
and whotever the claimed overriding juatification may
be, 1t ¢arriss with it unavaldable conmsguences which
the esployer oot only foresaw but which he must have
intended. As 1@ ot unconnon in hEman expecioncs, such
cituatlone prepent o compla® of mobtivas afd prefercing
G notive to another 16 In resality the far more delicate
Lok, reflected in pact bn ‘decisions of this Court,
{e1ting casee) of weighing the intersast of smployees in
concerted activity againgt the intersst of the enploysc
in operating his buainess in a particular manmter and of
balancing: ln the Tight of the sct and Lta palicy the
intended conseguences wpon empployee rights agoinst the
ieinega ends to ba sécved by the employer's conduct.

Erie RBesistor Corp., Supra,
53 LEEW aC 2134

It shouid bs neted from the ootset that thace L sething
in the stipulated facte to suggest that the Missouls County
High fchool District trustees had an overt boptils mokive oo
intant whan they decided to pay the twenty teschers For
peventesn daye wftep the schools were cloged. Eowewar, a

Long lins of cases arising out of the privats ssctor and

S
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degided by the federal courts have addreasoed thoe motivie
cegquirement. as it applies to alleged seccion B (ad{1) indas=
pendont violaCli<sae and 8 {a)(d)] and decivetive B {aji{l)
wiglations. Sas¢ The Scianter Factor in sections @ {a)(l]
el {3) of the Labor Aok, 52 Coroelil Ly QU 49 (1976).

In most caped an apployer's resgon for discriminating
will determine whiether he violated 8 da)(3). Tf te parpass
wnf Toancolifage or discourage union membership ik isan
unfeir labor prastice. Howevoel, speciflec anti-union purpose

netad mot be shown. In Aadio Officers! Union w. HNLEER, 347

U.5. 17, 35 LAEHM 2417 (1954) the court held thakt specific
evidence of intent tn ancfurade or discourage id not an

indippensable element of proof of an 8 [a)(3} wieolation:

The lasguopge of Secbtiom Blalldy iz npob ambiguowsm. Ths
unfair labor practice ia for an-employer t9 encouradge
or digcoyrpge saopbaprallp by maans of diserimination,
Thug, Cthig pection dowes nol oubtlaw all sacoiuregensnt oo
disconcagement of memberahip in labor arganizations;
enly smich g £8 agoompllishad by diverimination 8
probibited. Mor doss this cection outlaw discrimination
in epployment ad aochy oply aueh dlscriminaticn aom
ahSoEadped ar diacoirnges marbErshilp dh a 1onbol olfgani=
zatiom iy proscribed... But it is also clesrc that
gpeciflc avidenca ¢ Inteplt Eo gancollraga oF 1'-'.1.El:l'-|U|'-'J‘-]':|1
ia ok an indispenpible slepant of prood of B vrolatisn
of afal{l)... an employer'o protestation that he did
nol: Ancend To anscarage of diaconiadea wunt ba unavniling
whate n matural coppeguence of his aolion wes Evich
sncoucagenent or discouragemsnt. Concluding that
ancouragrnent of difcouragement will pesult, 1t dg
pradumed thal be intended aush conssgusisces .

Badio OfFffoay's nion, Supca,
33 LEEM &l 2427 and Zd2d

The Sourt, 1o NLHAED w. Oreal Dane Traillece, [oo, 3804

B.5. 26, 65 LRKRH 2465 {1967), announced a formula for proving
discrimination in A{n){3) ooses:

Firet, fE it can reagsonably be concluded that Eha
employer®n discriminatory conduct wao "inherentiy
daptructive of loportant damnployea r-ig]‘:r-n. no PIUIJT. af
an entivnion motivation do needed nand the Bosrd can
find an onfair labor practice even if° the emplover
introduces avidence that the conduct was motivated h'_'|"
hiupiness considerations. Sedond, if the adverse o f faen
af tha diacriminatory condicct on émployees rights is
"pompardbively slight," af antiundon seilvetion must be

-] ]=-
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provad Lo gusbtain the charge 17 the arployer has coms
torward with evidencs of legitimate and aubstantial
businabg Jjustifications for che conduct,  Thus, Lo
mither situation, ones 1€ lad been' proved that the
enplaoyer ehgaged in discrimipatory conduet which could
have adversely affectod emgloyes rights to some extent,
the burden-is upén the employer to eatablish that he
Has mativated by legitinate abjectived aluse proof of
Hotivakion iz maost acoozaibla to hip,

The 0.8, Clrouib Courts of hepeal apd che HLRB - have

Applied the prineiples of Erie Hesistor and Great Dabe to

fact sltuatliony earising trom Later private sector ciosce
Where sllegations of B{a}{l) eod afajf{i) violabicuns were
made . More specifically, where differentiations by emplovers
have been nade bebtweesn strikers and non-plrilers in the
Provision of honnsed of other special bensfits, the Board

and Ccoicts have viewsd LG Wwith diefavar., In Auro=-Motive Han-

ufscturing Co., 195 KLEE Wo. 133, 79 LENM 1496 (1972},

snf'd. 4756 F.2d 27 (6th CA, 1373 where the enplovec paid a
ELOO. 00 Bonus to employess: Whd worked durdng & smtrikes, while
deoying 4t to pirikers, even though the bonus was not ans
Boihoed oc awvarded until safter the strike ended, Lhe HLAB
found an 8{alil) violatilen, iIn the Asro-Hobive caso Lhe

Bonrd ofted NLEB w. Illin-b-lﬁ-_"f-l_'l_l'd:l Worke; 153 F.2d4 BIL, {7th

Ci)y 1T LREM 841 For the principle chat whethsr émplover
conduct onlawfully [nbterferes with ony aection 7 vighi and
ig therefore vislative of section B4al{1l), depands on uhelher
the employer engoged in eonduct which, 1t may reascnebly be
gaid, tends Lo interfere with the fran axerccide of saployes
rights, the HLAR wept an Lo cedsons

Tt Le by now axiomatic that esoploverd violsals ourc Aot
if they grant special bépefite to employees who refrain
from mhgaging in concerted potivity and-who deny such
benefits to thooe who' chogdae to engage in such activicy.
Regpondent Neges ap ils principle defense to tho appli-
catioh of this bapic principle that tlece was oo illegal
interference herr becatise the bonus was not granted
uncll &fter Ele ptrike had ended. While it 1a trua
Ehint the' sbaence of an advoice appouicemeiat or paynent
necessarily maAne Lhal the bonuss vas nob oged as: an
inducenant ta cefrain fFrom concertod aetivity At the
Lime the strike was in progesds, Wd Sannst put on

=18
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Blinders and fail to ook at the inpact of the paymeit
i employees at the Lipe it was made and for Lhe Subuoce.
Once. granted, the strikers wore plainly diessdvantaged
With respect to the nop—gtcikers and it wag egually
plain that the distinoction was drawn aclely oo the
basis of who engaged in protected, concerted activity
and whoo did not, This oot only created a divieive
wedge. in the work force, but also clearly denonotrated
for the [uture the special regayrde which lie in otore
for amploypes uho choogs Lo refrafin from protected
mcbivity:

Howavar bhe Bespandant may have choracterizied the
peynent, e haliave Ehot the prineiple lwpact of the
paynents will be to discourage smployess from engaging
in protechted aotivity dn the futuce.  &nd wa chink this
ig true- avan 1T Responds=nt's heart was plice.

Arro-Fobive Mg, sup,
T4 LERM at -149F

Sinca T an dnable to concluds: From the facts hare that
the twenty raturning teschers employed by Defendant wers in
4 etandby capacity, it appears the payment to them, for more
Ehan the one day thay peported for duty, was in the pature
of a special benefit or bonus. The U.5. Courk of Appoala,

Foirth Dircwit, in HIBD v, Rubatex Corp,., 601 F.248 L47, 101

LINM 2660 (1999), cited Asrs-Motive, supra, and ageeed with
itn bolaing. The Court held that the NLED was warranted in
finding that the employer viclated sactisn O{a)fl} when it
Rade bonds paynents only to union penhers who crossed picket
Lines, despite the contention that the impact of the paymenis
on fature union activity vas specelative and insubstantial.
oo The sum of 5300 Lk kol such o omall apount That compony
enployess will not think twice about participating im a
future abcike: Similarly, that enly thirtesn of the company's
HI0 union smployees were rewarvdaed i Lrrelsvant in wiew of
the. fact every omploves who decided not to strike treceived a
bofue, *  Rubatex Corp,, #Supra, 101 LREM at 26632

[t ite brief Defendint cltes VPoctlond Willanette Lo

¥. RLREE, 534 F.24 1331 (3th On,I976), 93 LEEM 2113 as being

inutructive vith reapect toe the applicatien of Great D

ML 1=
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principles to the Ffacts In the presspt cace. After the HLAD
found an B{a){2) violacien whers the smployer had mode a
retroantive Wage fncdreade to enplovass who had worked duripng
o certaln period and who were still on the payroll ata
specitied date, the Court set saide the srder.  ‘Tls Court
fonut - that the employer's conduct Was not ioheréntly destrts-
tive and that thece was: ample husineas justification for
irplemsnting the petroachive wage increase:
Those cases finding an applayerfs condudt inhecently
dabbructive, bBearitg theic own indicia of intant, arm
cages irwvolving sepduct with far reaching effects which
wouls hinder future bargaining, or coanduct which diccrin=
inates polely upon the basid of participation in strikes
or urion activity, Exanples of fnhacently destructive
activity are permanent dincharges for participation An
dUition  activities, granting of superseniocity to Btelke
breakers, and gtlher sctions creating visilble and con-
tinuing sbetacles to tha fituce sxercise of empioyos
righitm,

Fartlond Wiilamsbte Co., Supra,
92 LAHM st 2219

Lo Defendant etabes, the Court found that the employer's
acbion was limited to a particular instance and could have
o ogntinuing conseguence guch es the geanting of dupsr
Aoniarity. However, the Court also found that tha:

"feleclion of percona for retroackive poy increaooes

could not be aald to have been based on whethar or pob

Lhey weya alhrikers pr nmonstrikars as such. ™ {(Qusking

Lho Radninistrative Law Jodge)

The facte in tha presanl case are different. ‘Tha
eaplover's conduct in paying the wenly teachers discciminatod
polaly- an the basis of participatien Lo Lthe strike after

June 3rd. The Codrb in Portlsnd Willanette found thab therse

Wan oot an 8{a){d] vislation becouse: (1] tha amployorg
aonduct did ot diccriminate solaly on the basig of strije
noElwity. (23 because the enployer hod o leglbimabe Luginsss
end-to gercwe, and (3] bacaupe: of ather facte unigoe to that
saRe s CThe game Coork, ln revisding an B{a](2] wiclation

Tound by the NLRB in 1988, held that granting a one-day
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vacation Lto nurses who did not elriks, who abandaned s
gtcike, or who were hired during the stcike, but noc granting
It to norses qlo eobtinded’ the strike was an unfoic labor

practlee.  In HLER w. Hwedish Hospital Medical Center, 104

—— k.

LERM A7RL, 619 ¥, 3d 33 (9th A, 1900}, the Court atatad,
despite the hospital's argument that ite acstion had o noninal
effoct on Lte enployess” right to strike and was prompied by

& desive ©o comnpensate non=- abEeikers For added respanfibl it iess

The grant of a ol day vacation ig not s6 Ensignificant
that the purses will not peflect upon participating in
Cutiice strikes. Similar benefite granted to uondon
panbers who hava chesen not te otrike have beesn held to
anlavfully fnterfere with the right of thooe enplaynes
to gtrike In tha futire, [(Cikng Oreat Dane Trailecs,
Erie Rewiutoy, Rubakex, supra.}

Susdigh Hospital, ikpra,
IOd TR nr &752

[ Soule Glase and Glazing Co. . NLER, 307 LIRM 2781,

452 F.2d 1055 (ldk CA, 1981} the Roard waws upbeld in finding
Chal the enployer vielated section S8(ajfl) whan it granted
Wwagn lneresses to non=GRyikerd, non-bargoining unit employoes
oo the: flgat day of o striie. In datermining whether amn
interference with section.? rdghts ootwelghed: the company'o
business justiCicabion, the Court declared Ehath, *The celevant
bgquiry 44 whether the wage increase inpernlssibly disceim—
ipated againet the union by demanatrating for the future the
ipecial revards which lie in store for employasa who choose

to refrain from protected wirike activity, (citing Aopo-Notive,
dupra) and ‘bringlng homs in concrete fachion to thonn
amplioynes Wi were avare of 11 that it did pot pay to becops
asgociated with the union, ! [Citing Chanticlear Inc.; 63

LHHM- 1237, 19540

foreoent caose opt of the Court of Bppeals for the

Digstrict of Colwrbkin is worth noting. In Georgs Banba ©o, v,

HLRE, G686 Fo2d 18 {SA Do, 1982, 110 D®EM 3355, the courk
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hala that the employer violated soacticnn Nialil] and Blmjia]
by granting praforentisl reinstastepsnt and pedloeliy cights
ta eaturning emplovess wlig aliatdonzd the otrike hefare it
ended,  Styrikerd who were later reipatabed were sasigred to
clasuificetions deemed appropriste by the esmployer, The
coployer did not deny the discriminatory effect of the
reinstatement practice, bot rather, claimed that the practica
Qave ‘no poospectiva banefiis to the non=otrikere a# did the
super aanlerity benefic granted by the epployer in Erie
Begipbor. The Court pejected that orguoent and conmenteds
It dafies reacon to clain that while Brie Resigtoar bars
ernployers fron unlawfully favoring cromy-overs with
peniofity bépefits, the casa 16 piledt sbout ratas of
cuppensation. . Whiebler the benefit i@ "cursent® or
"prospective," the relevant question s wh=ther the
enployar las 'fliegally burdensd the statubtory vight to
glLrike by artifleially dividing the work foros into
thooe who dld ool engage in strike activity and those
who . did. "Employees ‘aré henceforth divided dnte two
imper - Thooe who f@tayved with the urion and ciigss who
teturned bafere. the end of tha strike aod thecehy
galned. .." (Citing Erie Nesletor.} Sech divisione
Which stand "as an ever-present reminder of the dangers
connectod with striking and with umion sctivitien in
ganaral,® ad., may not be countenanced under the Rt
bacsuse the claimed business purpose does Gol outyweigh
the nncesgary hamm to employes rightan: EBee id. ot 237.

In such gaces, the patuce of the parcdcular bepefit is
ircelevant.

Gaoroge Banta Ooo,  aupch,
1190 LERM at 3357

To the sxtent that it 15 posalble to sommorize the
ntandardo which may be extracted from the sectlon Glal(l}
il Ofa) (3) canen-which live besn clted in couneele’ brlsfs
aftd poted above, onm-could say that whers the affiect GF L
erployer's aclbion upon section 7 rights le-significant,
motive L Arrelevant. In that type ol case the subtnhlishing
of 4 legitinate Buoliness Justificeation 1o of no availl,

Where the sffect 15 minor, howsver, the action will be
deemed £o be Justified when aigniticant -and legitinate

tnterests of the amployver arve shown.  Sea generellsy, Mativs

s e
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atad Intent in the Commlaslon of Unfaily Labor Practices: The
Mprens Court and the FPletive F-:J:muJ.i.‘.:!,r. 77 Yale LiJ, 12659
$19B87; and 52 Corpell L,Q, 493, supre. Where the action or
candict of the emplover has o destruseive topackt on cnplovass !
rights Lo engage in activities protected under section 7 of
the HLEA, an unfair labor practice nay be found even if Lhe
saplayer was notivated by a legitinate business desire. In
genetal, conduct ghich treata union activiets (strciksre) in
an infericr meanner to noh-ubnion activitistas {non-atrikers)
e w devastating op destructive dimpact. If the ippact is
only slight, bto avoid the finding of an tofair labo) pedchice,
Cle enployer mist show it hed & legitisate and substaatial
b Ieses reanon for faking the actiocn, Whethesr he Feason
wan lngltinate and suhstantial depends upon whather the
business reason outweighs the harm to the eoployees, npot
Upatt the employer!'s good intenc or lack of bad intent,

Fooem the focts ptipulared to 1o thia caes The conclio-
cion Whilch pesns logical 35 that Defenduank!'s conduchk im
Paying the Lwenbky bteachers for aevenle=n davo which thay ko
not vork nor atand ceady on call is fnherently destrockive
of the tights of the remalning, stoiking teachere. Usider
the principles set forth in the Great Dane case and subAnguisnl
cates Wwhate thore principles have been [nterpreted and
refined, that conclusion seens inescapable. Even using the

ctiteria of the Winlh Circuit in Portland Willamsbte, supra,

citid Ly Defendant, the conduct copplained of here ApPLYE
inherently destiuctive. The conduct of Doelendant will
alfect Future bacgeining becaise the realipation will be
preaent o the mindo of gnden supporlecs that the smployer
will award special hensfita to nen-Etrikers, Lf the onion
decides o gtrike is necessary to pronote- iti bavgaining

goals., A diviesive wedge Wwill Have beeo driven betwesn
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menbers of the union and work force, LF the situation is oot
gemadied., The actdon &f Defendant discrinimatod sclely on
the basis of wnion activity, thoaa who crossed the picket
lines and agreed to work were singled out for special troat-
Mnt, The conduct created an unnecessary obatacle tooany
futurs concertsd activaities which the employeas inay choose
Lo engoge in, including collective-Bargaining and contract
nagotlations. Intercal unicn nffairs, it may be inferred,
will be adversely affected 4f an employer io permitted to
differantinte batwaan union activists and nen-sctivists.

Wnllae It le unnecessary to consider the emplover's
neEerted lagpltinste and pubdtantinl business jurtifFicaticns
wiwd motivation, conpletenccs of andlyele wvodld ceen to
Fagfilae 2t. Tor the pugegestion that tlw enployer would hava
been purpslrating a fraud upon the twenty teachers 1F it had
fob paid them for eighteen days, sufflce it to smay that,

unlike the facts 1n Portland willamette, supra, Defendant

was under neeappacent obligatisn o pay them for moca B
ore:day. Thers uis no obligaticn to pay them beyond Ytha
completion of thé achoesl year.! The @chool year snded when
the trustees clooced the gchools. ‘That the Séhenl Ddetrict
was faced with the prospect of losing $L.27% millon 3n Rbale
aid clearly explains its attenpt to open the schools; however,
LE doed ook Juotify dispacdbte Lreabtment toward EErilers o
it decided to close the mcheole. 1t ds difficult to inagine
Fhat Miesoula County High Schools would heve been cperatod
differontly in subsequent years or have been advers=ly
aftected had the trustess not paid tha returning teachsrs

for Ehe sdditlonal seventesn days sfter they decided to
discontinue operations tn Jung of 1981, There ix no evidence

that the schoola did nol functiom as they always had Crom

=TH=




the fall &f 1981 an, Tho challenged pavmenty were oot mide
ikhtil September 1982, At wost Defendant wounld have bess
Pliced in the position of defending sn alleged: breach of
CONTract action brought by one:beacles (aod perhaps {oinad
in by ninetean other téachers) based on, ‘at best, s dispots
abla clain.  When one weighs the effect of the sum af ticifiey
Which the Baplioyer paid to the non-ctriking teachecs [plua
oF minis $40,000 weidld be a reasonable approxinationy and
the neanage Thet payvment senb to the atrikars, agminst Tha
Enployer's proffered business |uatification, it appedars that
Bl desire to roward non- strikora eulweighed the Enployer!s
datirs 1o fesist having.-a substantial amount taken From its
Lrensiney,

=ven 1f AL wers poosible to find that the Employec's
digcrimlnntory condus=r had only a "conparabively gLighth
edveras effect on the striker's seckion 39-31-301 MCOA rights,
the barm to the teacher's right ta barcgain collectively snd
engage 10 other concerted activilies in the futurs far
ontweighs any legltinate business justification the Tristees
may have perceived. There was oo sub#tantlel and legitinats
business juyetification for the Employerts actiorn.

CONCLUSTCH OF LAW

dy Lty aption in paying thoose twenty teachers who ooid
they would work, sowvonteen of whom worked one iy, and
failing to pay the remninder of the teachers, Daelendant
viclated Socticnr 39-31=401(1]) and {3 MCA.

RECOMMEKDED ORDEN

Based on the stipulated facte and conclusion.of law
herain, IT IE CROERED that tie Missoula County High school
Digtrict, ite Trusteer, officers, agents and representatives
shall:

B Ceade and desiast From discriminating againet any.
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fu ] -y o

of its employecs, tepressnbed by the Misadula Pounty gk
Echodl Edusation Agaoociation, MEA, Lh vialakion nf mection
39~31=407{3) WA and from interfering, testralning ot coscoing
then in the exercies of their 39-31-301 MOA rights, dn
vinlation of I0=31=4d1{ 1] HEA,

Z-  Maks those teachers wvhale who were nob paid for
the seventoon days after June 4, 1981 by pavineg thep bhs
amsunt they would have pecel¢ed had they been paid In accoc=
dance With bhe terns of the paynent made: to the owenty
Eagcliere vho wore paid for those seventeen. daya.

A4 Fay interent on the amounts due in Mo, 2 above in
accordnRoa Wi Lh- the method sdopted by Elis HEREE in Florida
Gteel Corp., 231 MLED 651, 94 LERM 1070 {1877)1, and In
accardance with the formula for compubing interest dus
adopted by 1the Hoard of Personnel Appeals ln Brice Young

¥. City of Great Falls, Repedial Order, issued Januarcy,

196G,

. I'apt Lnoconoplosous locitions dwhers tecchers
reguiarly congregate in esch of Defendant's high echools the
#ltrohed notice dar¥ed MAppendis:?

6. ‘Hotify thia Board within twenty dayd from recaips
of 1te Cinol order what steps have Been taken to cooply with
gucls sydar,

merrce

Exoeptiana to thesa {indings, conclusion and reconmends
aticn may be flled within twenty davs of pervics. [T sxcap-
tions are not filed ths recommended order will become the
Fitial order of the Board.

Dated this 7 day of Decanbar, 1909,

DOARD OF PERSCONHEL. AFPEARTH

2%

Eering Examinsr
TE‘E'




i APPENTTE

7 In accordance with the Ovder of the board of Personnel

3 hAppeals, an- agency of the State of Montana, and to effachhate

i the policies of Titla 34, Chapter 31 McA, the Missoula

5 County [igh School District ond dta Board of Truslees,

5 acting throogh 1te officers, agents; and representatives,

" daen hereby notify all teschers represented by the Missoula

] County High Sehasl Association, HER, that:

0 It will cenmre and desist fts violations of 3%-31-401
{1 and (3 MCA eand will make whale Lhoss Legchers wha

1l F& pot paid for sewintoen davs after Joos 4, 15E3 b
faying them 1_'—'|'l-l':_ﬂ:lll'.ll.ll:'|L ey woold hove recedwed had

I Ehey boon paid in accordance with Che Lerns of the
paymenl nade too tha tdenty teachers who wera pald For

|2 thooe covehbesn daye, plus interest feem Octobeb 1,
19832,

13

i4 MISSOULA COUNTY HIOH SCHOOL

BILETREICT

e

6 Bif:

17 Supsrintendent

IR | _
OATED this day ol . 19A3.

1%

Thia notice phall remain poatsd for a period of &0
o Saiipeciibaive days frosm Hw dpte of ponting and ohall tob be
altered, defoood, or coversd,

Auestions about this potice or compliance therewith may
k] be directed Eo the Board of Personnel hppeals, Capitol
dthtian, Heldna, Montana 59620, or telaphone-dd9-5000.

BEAS  Cmd
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